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In this case, the CGovernnent has requested a wit of
mandanmus to prevent the federal district court from enforcing
di scovery orders in a federal death penalty case not by di sm ssing
the Governnent’ s Notice of Intent to seek the death penal ty agai nst
this defendant, but by poisoning the jury’s consideration of that
option with an inpermssible punishnment phase instruction. The
court also threatened to delay the scheduled start of the
proceedi ngs for a year. For the follow ng reasons, we grant the
writ, and expect proceedings to resune pronptly.

Backgr ound
Def endant Tyrone Mapletoft WIllians (“WIllianms”) is

awaiting trial for his alleged role in an illegal alien snuggling



conspiracy that resulted in the deaths of nineteen undocunented
aliens. According to the indictnent, on or about My 13, 2003,
after several co-conspirators |oaded seventy-four illegal aliens
into an enclosed trailer at or near Harlingen, Texas, WIIlians and
co-defendant Fatima Holloway, the only two African-Anerican
participants, drove the tractor-trailer rig to a prearranged
destination at or near Victoria, Texas. WIlianms was the driver
and Hol | oway was sitting in the passenger seat.

As all eged, during the trip, several aliens began to bang
on the | ocked trailer, begging to be released fromthe oppressive
heat inside. As the aliens screaned for nmercy, Holloway all egedly
told Wllians to turn on the refrigeration device in the trailer,
or, alternatively, to let the aliens out. WIllians allegedly
rejected these requests and continued to drive. The Gover nnent
alleges that as a direct result of this decision nineteen of the
aliens died from heat exhaustion and/or suffocation.

On March 15, 2004, a grand jury in the Southern District
of Texas returned a si xty-count supersedi ng i ndi ctment chargi ng all
fourteen co-defendants with various alien snuggling offenses in

violation of 8 U.S.C. § 1324. Because of the deaths of sone of the

illegal al i ens, nearly all defendants involved in the
transportation were death penalty-eligible. 8 US.C 8§
1324(a) (1) (B) (iv). On the day the grand jury returned the

superseding indictnment, the United States filed a Notice of Intent



to Seek the Death Penalty only against Wllians.! Two days |ater,
Judge Vanessa Gl nore severed Wllians’'s case? and set his trial
for January 5, 2005.

On Cctober 22, 2004, WIllians filed a Mdtion to Dism ss
the Notice of Intent to Seek the Death Penalty, or alternatively,
for Discovery of Information Relating to the Governnent’s Capital -
Charging Practices. WIIlians’s notion substantively states:

The United States of Anerica has determne [sic] to
seek the death penalty agai nst TYRONE MAPLETOFT W LLI AMS
because of his race.

According to the original and superceding [sic]
indictment returned in this case, TYRONE MAPLETOFT
WLLIAMS is the only person of African-Anerican descent,
ot her t han FATI MA HOLLOMY, who was i ndicted for activity
relating to the facts and circunstances charged in the
indictnment. Upon the original return of the indictnent,
the United States of Anmerica nade many far-reaching and
prof ound statenments which had the pendency [sic] to
denoni ze many of the all eged participants in the activity
that resulted in the indictnent. Al'l of the other
persons nentioned in the indictnent are of Hispanic

! Before filing the Notice, the Governnent went through the protoco
requi red by the Departnment of Justice (DQJ) before a United States Attorney may
seek the death penalty in the case. This requires the U S. Attorney to seek the
opi nion of the Capital Crinmes Unit in Washington, D.C., and final approval from
the United States Attorney General. This process began when the grand jury
returned the initial indictment on June 12, 2003. |Interestingly, while pursuing
this procedure, the United States submitted an unopposed notion to extend the
deat h penal ty notice deadl i ne, which Judge G | nore denied. Judge G | nore did not
reconsider this notion and grant an extension until after the Governnent filed
an unopposed notion to reconsider and United States Attorney M chael Shel by
personal | y appeared before her to explain the del ay.

2 The status of the co-defendants varies. Sone have pled guilty,
ot hers have apparently fled the country and have not yet been served with arrest
warrants, and still others have been found guilty at trial. One co-defendant,

Claudia Araceli Carrizal es-Gonzal es, was ordered i medi ately rel eased by Judge
G lnore on the |ast day of trial based on the judge’s ruling that the Governnent
failed to prove one of the elements of its case. This order was entered despite
t he Governnment’s vociferous objection. Another co-defendant awaits trial after
bei ng severed fromthe original co-defendants upon Judge Gl nore’s willingness
to suppress her confession. The Government has appeal ed that decision. United
States v. Cardenas, No. 04-20449. We express no opinion as to the other cases.
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descent and none are African-Anerican. O the persons
who are alleged to have concocted the conspiracy,
profited greatly fromthe conspiracy and who undertook a
| eadership role in the conspiracy, none are African-
American. O all the persons naned in the indictnent,
the Governnent is seeking the death penalty only as to
TYRONE MAPLETOFT W LLIAM [sic].

VWHEREFORE, PREM SES CONSI DERED, Def endant
respectfully prays that the Notice of Intent to Seek the
Death Penalty be dism ssed, that the Notice of Specia
Fi ndings be stricken, or, in the alternative, that the
Court provide an evidentiary hearing at which tine the
Def endant will make a credible showng that all of the
simlarly situated individuals in this indictnent are of
a different race and not subjected to the death penalty,
and t he Def endant further prays that the Court grant this
Motion for Discovery of Information Relating to the
Governnent’s Capital -Charging Practices, and for such
other relief to which he may show hinself entitl ed.

Wllians also filed a Menorandum of Points and Authori -
ties in Support of his notion, which states in its entirety:

In United States v. Arnstrong, 517 U.S. 456, 465,
116 S. Ct. 1480 (1996), the United States Suprene Court
held that a defendant who seeks di scovery on a clai m of
sel ective prosecution nust show sone evidence of
discrimnatory effect and discrimnatory intent. United
States v. Bass, 536 U.S. 862, 122 S. Ct. 2389 (2002). The
Defendant in this case will not rely upon a statistical
show ng based upon nationwi de i nformationrelatingto the
way the United States charges blacks with death-eligible
offenses in conparison to the way that they charge
whi t es. In this case, the discrimnatory effect and
discrimnatory intent are clear to the naked eye.
Simlarly situated persons are treated differently and
they are named in the sane indictnent with this
Def endant . A prima facia [sic] case is made by the
i ndictnment itself.

Under the equal protection conponent of the Fifth
Amendnent’ s Due Process C ause, the decision whether to
prosecute nmay not be based on an arbitrary
classification, such as race or religion. Oyler .
Bol es, 368 U.S. 448, 456, 82 S.Ct. 501, 505-06. In order
to prove a selective-prosecution claim this Defendant
must denonstrate that the prosecutorial policy had a
discrimnatory effect and a discrimnatory purpose.
| bi d. To establish a discrimnatory effect in a race
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case, this Defendant nust show that simlarly-situated
individuals of a different race were not prosecuted. Ah
Sin v. Wttmn, 198 U. S. 500, 25 S.C. 756, Batson V.
Kentucky, 476 U S 79, 109 S C. 1712, Hunter V.
Underwood, 471 U. S, 222, 105 S. Ct. 1916, distinguished.
The Court, in Arnstrong, ruled that a defendant nust
produce credible evidence that simlarly-situated
def endant s of ot her races coul d have been prosecut ed, but
were not. In the Arnstrong case, the Court held that the

required threshold was not net. In this case, that
threshold is net on its face. It is abundantly clear
that TYRONE MAPLETOFT W LLIAMS is black and is the only
person for whomthe death penalty is being sought. It is

abundantly clear that all of the other Co-Defendants are
not black, with the exception of FATI MA HOLLOAAY.

WHEREFORE, @ PREM SES CONSI DERED, the Defendant
respectfully prays that this Court grant his Mtion to
Dismss and Strike, or inthe alternative, the Mdtion for
Di scovery, and grant hi man evidentiary hearing in order
that he may make a prima facia [sic] case on the
all egations contained in his Mtion, which is filed
contenporaneously with this Menorandum of Points and
Aut horities in support of sane.

After summarily declaring that WIlians had nade a prinma faci e case
under Arnstrong, Judge Gl nore granted Wl lians’s vague “Mtion for
Di scovery of Information Relating to the Governnent’s Capital-
Charging Practices.” After a series of clarifications,® Judge
Glnore declared that the Governnent was required to produce
information that “relates generally to the capital charging
practices of the Attorney General of the United States including
but not limted to the charging practices that were enployed in
this specific case.” Nov. 10, 2004, Order. Judge G| nore noted

that her order did “not, however, prohibit the Governnent from

8 Initially, Judge Glnore explained that the order’s |anguage on
“capital charging practices” was “inclusive of this case but not this case
excl usively.” Status Conference, Nov. 1, 2004, Tr. at 17. The scope of

di scovery grew at the Novenber 10 status conference, as indicated above.
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raising any leqgitinmate objections based on privilege or work

product.” 1d. (enphasis in original).

Attenpting to conply with Judge Glnore’'s order, the
Gover nnent on Novenber 24, 2004, filed a “Notice of D scovery in
Response to Court Oder,” which discussed the United States
Attorney’'s protocol for federal death penalty prosecutions,
i ncl udi ng how the determ nation to seek the death penalty is nade.
The filing included statistical information about the capital
charging practices of the Attorney GCeneral. At a Novenber 29,
2004, status hearing, Judge Glnore rejected the Governnent’s
filing as non-responsive, and expressed anger at the Governnent’s
lack of conpliance and refusal to assert privilege wth

specificity.* The United States then filed an Addendum in which

4 See, e.g. Tr. at 18:
ny specific instructions and our discussions were that [the

di scovery order] applied to this case and generally; but to the
extent that there was any claimof privilege or work product, that
that claimcould be made in response to nmaking di scovery, and that
the United States coul d specifically say, “[T] here were ot her things
that occurred, but we are naking this privilege or that privilege
claim” But no privilege clai mwas nade and then no i nformati on was
provi ded.

Tr. at 20:

| said, if you have sonething for which you think that there is a
claimof a privilege, then you need to tell me what it is. You
didn't bother to even say that. | nmean, nowhere in here did you
say, “There were other things that we considered; and we did not
produce them or disclose them in discovery even though we were

ordered to do so, and here’s the privilege we're claimng.” That's
all | asked you to do. Because the way that it is now, it’s sort of
like a thumb your nose at the Court kind of response.

Tr. at 23:

No. St op. I don't <care about that stupid notion for
reconsideration. | didn't think you should have filed it anyway.
| thought that you were being, you know, obtuse when you filed that
notion for reconsideration. Al | care about is the discovery. To

ne that [deliberative] information should have been filed here. . .1
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it formally asserted privilege as to all other information rendered
di scoverable by Judge G nore. The Governnent specifically
asserted privilege under the theories of deliberative process, work
product, and attorney-client privilege.

On Decenber 16, Wl lians responded by filing a Motion for
Contenpt, and noved in the alternative to dism ss the Death Noti ce.
Wllians attached a “report” of about sixty-eight other cases
i nvol ving al i en snmuggl i ng and asserted that the defendants in those
cases were “simlarly situated” with Wllianms. At a status hearing
t he next day, Judge G | nore praised the information, commenting to
the Governnent that “[t]he information that he got fromthis other
guy is exactly the kind of stuff y all should have been giving.
That’s better information than what y' all gave.” Tr. at 14. Wen
the Governnent attenpted to refute the information contained inthe
exhi bit, Judge G | nore stopped the Governnment attorneys and i nst ead
asked why they had not conplied with her discovery order.> After

additional attenpts by the Governnent attorneys to explain that

am not asking what [the Attorney General of the United States’s]
t hought process were [sic] when he |ooked at the facts. W just

want the facts. | don't care what he was thinking about.
5 See, e.qg., Tr. at 17:

Y all are just kind of piddling around, piddling around trying to
make up your mind if you can just kind of get away with not giving
it. . . . So, you have just sort of |ooked at ny order and then
said, disclose the information about why you sought the death
penalty on this guy, the only black defendant, and not anybody el se
based on the defendant’s notion, and tell me what the rational e and
what the thinking was. And then you said, “Yes, | wll. I
understand your order.” And you wal ked out of here and basically
said, “Phff. W got problens with it; it's separation of powers.
W are just not going to basically do it.” That is contenpt.
M. Washington [WIlianms’s counsel] is right.
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they were asserting privilege, based on their own analysis and

after consultation wth Departnent of Justice official

Washi ngton, the foll ow ng exchange occurred:

Tr.

The Court: Well, then you tell them|[the DQJ officials
in Washington] to wite ne a letter, because if they
don’t you're getting held in contenpt. | want a letter
on ny desk this afternoon from them saying, from the
Attorney CGeneral that needs to be signed saying that they
are refusing to conply with the Court’s order, and that
the reason that you can’t do it is because the Attorney
Ceneral of the United States has ordered you not to do
SsoO.

M. Roberts: Gkay, well, Your Honor, | am here as a
representative of them and | amadvising you that we are
not going to conply with this order.

The Court: No. That is not good enough. O herw se you
are going to be in contenpt this afternoon. | needit in
witing; it needs to be signed by the Attorney Cenera
saying that the reason that you as an Assistant United
States Attorney i n Houston cannot conply with nmy order is

because the Attorney Ceneral of the United States s
prohibiting you from doing so based on separation of
powers theory; that you will not disclose to this Court

t he basi s upon whi ch you chose in this case to indict the
only bl ack defendant for a death penalty crine in a case
in which 14 defendants were involved in this smuggling
and in which he was not the |eader or the organi zer or
manager of this smuggling operation. Il need it in
witing, and | need it today. And if | don’'t have it by
the end of the day, then you are going to be held in
contenpt. Do you understand ne?

at 19-20.

M. Roberts then attenpted to bring up sancti ons.

S in

Judge

Gl nore refused to address sanctions at that tine, and then st at ed,

“ But

presumably, you are going to just go back and get a |

fromthe Attorney Ceneral telling nme to kiss their butt basica

Tr.

at 21. As we discern, Judge Glnore’'s order, with a thre

etter

Ily.”

at of



contenpt behind it, required the Governnent to allow WIIlians
access to its internal, privileged data concerning its use of its
discretion in seeking the death penalty, or a letter from the
Attorney General of the United States hinself asserting privilege.
Rat her than supply this discovery, the Governnent continued to
assert privilege and to explain why Attorney General Ashcroft would
not be personally participating in the case.

On Decenber 29, Judge Gl nore entered an order refusing
to dismss the Notice of Intent to Seek the Death Penalty, which
the Governnent had proffered as an appropriate sanction

. Arnstrong, 516 U S. at 1484 n.2 (noting that the Governnent

suggested di sm ssing the indictnent so that an interl ocutory appeal

mght lie); see also United States v. Frye, 372 F.3d 729, 733-34

(5th CGr. 2004) (discussing the ability of the governnent to seek,
and a court of appeals to hear, an interlocutory appeal where a
district court strikes the death penalty pursuant to 18 U S. C
§ 3731). I nstead, Judge G lnore crafted a “sanction”: a jury
instruction which she intended to read to the jury during the
puni shment phase of the trial if WIlians were found guilty:

[ The Governnent] failed and refused to obey an order of

this Court that [it disclose to the Defendant information

relating to the Governnent’s capital charging practices

and to the i ssue of whet her the Governnent is seeking the

deat h penal ty agai nst t he Def endant because of his race.]

The Court’s order was a |awful one [].

The refusal to obey the order is not sufficient to

[dism ss the Governnent’s Notice of Intent to Seek the

Death Penalty.] You may consider the failure and refusal
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of [the Governnent] to obey a | awful order of the Court,
however, and may give it such weight as you think it is
entitled to as tending to prove [that the Governnent is
seeking the death penalty against the Defendant for
di scrim natory reasons. ]

* Kk Kk k%

If it is peculiarly within the power of [the Governnent]
to produce [evidence relating to the Governnent’ s capital
charging practices], failure to [produce that evidence]
may give rise to an inference that this [evidence] would
have been unfavorable to [the Governnent]. No such
concl usi on should be drawn by you, however, with regard
to [evidence that] is equally available to both parties
or where the [adm ssion of the evidence] would be nerely
repetitive or cunul ative.

The jury nmust always bear in mnd that the |aw never

i nposes on a defendant in a crimnal case the burden or

duty of calling any witness or producing any evi dence.
Order, Dec. 29, 2004.°6 Judge G lnore denied a notion for
reconsideration, a notion for a stay, and a notion for a final
order, and then ordered the case to proceed to trial as schedul ed
on January 5, 2005.

On Decenber 31, the Governnent petitioned this court for

a brief stay to enable the filing of a wit of mandamus concerni ng

6 Judge Glnore further used this opportunity to excoriate the
Governnent for its |ack of decorum and also for its incorrect capitalization as
nmandat ed by The Bl uebook. See, e.qg., Dec. 29, 2004, Order at 5 n.1 (“In addition
to capitalizing ‘Court’ when naming any court in full or when referring to the
U S. Suprenme Court, practitioners should also capitalize ‘Court’ in a court
docunment when referring to the court that will be receiving that docunent.” The
Bl uebook: A Uniform Systemof Ctation P. 6(a) at 17 (Col unbi a Law Revi ew Ass’'n
et al. eds., 17th ed. 2000)"); id. at 11 (“Based on this conduct, the Court feels
conpel | ed t o adnoni sh t he Government | awyers t hat conti nued verbal argunment after
acourt rules is not in keeping with the decorumexpected and required in a court
of law. Moreover, repeated witten argunment after a ruling has been made and a
proper notion for reconsideration has been denied is truly a waste of judicial
resources.”).
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t he di scovery orders’ and sanctions inposed by Judge G lnore. W
stayed proceedings in the trial court pending our review of the
Governnent’s petition.?®
Jurisdiction
The common-law wit of mandanus is codified at 28 U. S. C.
8§ 1651(a). A wit of mandanus is an extraordinary renedy. “It is

charily used and is not a substitute for appeal.” 1n re Chesson,

897 F.2d 156, 159 (5th Cr. 1990). Mandanus is appropriate only
“when the trial court has exceeded its jurisdiction or has declined
to exercise it, or when the trial court has so clearly and
i ndi sput ably abused its discretion as to conpel pronpt intervention

by the appellate court.” Inre Dresser Indus., Inc., 972 F. 2d 540,

543 (5th Gr. 1992) (citing In re Chesson, 897 F.2d at 159).

Specifically, a court nmust find three requirenents before a wit
Wl issue: (1) “the party seeking issuance of the wit [nust]
have no other adequate neans to attain the relief he desires”;

(2) “the petitioner nust satisfy the burden of show ng that [his]

7 Specifically, the Government requests that the foll ow ng discovery
orders (all interrelated) be vacated: the discovery order entered COctober 29,
2004, requiring the United States to produce discovery evidence relating to the
United States’s capital charging practices; an oral order announced at the
Decenber 17, 2004, status conference, purporting to conpel the United States to
submt a signed letter fromthe United States Attorney General asserting that he

will not conply with the discovery order because the requested information is
privileged; and a Decenber 29, 2004, witten order detailing the sanctions the
district court will inpose for the United States’s failure to conply with the

di scovery orders.

8 Al though this court had granted a stay on Decenmber 31, 2004, Judge
Gl nore entered yet another order denying the Government’s notion for a stay of
t he proceedi ngs on January 3, 2005. |In that order, she stated that any stay of

t he proceedings could make it “unlikely that this case coul d be reschedul ed for
trial before January 2006.” Anended Order, Jan. 3, 2005.
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right to issuance of the wit is clear and indisputable”; and
(3) “evenif the first two prerequi sites have been net, the i ssuing
court, in the exercise of its discretion, nust be satisfied that

the wit is appropriate under the circunstances.” Cheney v. United

States District Court for the District of Colunbia, = US |,

124 S. Ct. 2576, 2587, 159 L.Ed.2d 459 (2004) (partially quoting

WII v. United States, 389 U S 90, 95 88 S. CO. 269, 274, 19

L. Ed. 2d 305 (1967) (alterations in original; internal citations and
quotations omtted).

As the Suprene Court has recently noted, “[t]hese
hurdl es, however demandi ng, are not insuperable. [Federal courts]
ha[ve] issued the wit to restrain a | ower court when its actions
would threaten the separation of powers by ‘enbarass[ing] the
executive armof the Governnent.’” 1d. at _, 124 S. C. at 2587

(quoting Ex parte Peru, 318 U S. 578, 588, 63 S. C. 793, 799, 87

L. Ed. 1014 (1943)). In fact, “[a]ccepted nandanus standards are
broad enough to all owthe court of appeals to prevent a | ower court
frominterfering wwth a coequal branch’s ability to discharge its
constitutional responsibilities.” Cheney, ~ US at _, 124

S. . at 2587 (citing dinton v. Jones, 520 U S. 681, 701, 117

S. C. 1636, 1648, 137 L.Ed.2d 945 (1997)).

Rel evant to this case, various courts of appeals have
found mandanus appropriate in all three issues intertwined in this
petition: jury instructions, discovery orders, and assertions of
privilege. Both the Second and Third G rcuits have permtted the
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Governnent to obtain wits of mandanus when a proposed crim nal
jury instruction clearly violated the law, risked prejudicing the
Governnent at trial with jeopardy attached, and provided the

Gover nnment no ot her avenue of appeal. See United States v. Pabon-

Cruz, 391 F.3d 86, 91-92 (2d Gr. 2004); United States v. Wxler,

31 F.3d 117, 121 (3d Cir. 1994). Further, this court, in accord
with other circuits, has considered and issued wits of mandanus

over discovery orders inplicating privilege clains. See In re

Avantel, 343 F.3d 311, 317 (5th Gr. 2003); accord In re Qccidental

Petrol eum Corp., 217 F.3d 293, 295 (5th G r.2000); In re Spalding

Sports Wrldw de, Inc., 203 F.3d 800, 804 (Fed. Gr. 2000); Inre

Ceneral Mtors Corp., 153 F.3d 714, 715 (8th G r. 1998); Chase

Manhattan Bank, N. A. v. Turner & Newall, PLC, 964 F.2d 159, 163

(2d Cir. 1992); Harper & Row Publishers, Inc. v. Decker, 423 F.2d

487, 492 (7th Cr. 1970), aff’'d, 400 U S. 348, 91 S. . 479, 27
L. Ed. 2d 433 (1971) (“[B]ecause mai ntenance of the attorney-client
privilege up toits proper limts has substantial inportance to the
adm nistration of justice, and because an appeal after disclosure
of the privileged comunication is an inadequate renedy, the
extraordinary renedy of mandanus is appropriate.”).
Di scussi on

As the petitioner, the Governnent nust first showthat it

has no alternative neans of relief. In her final ruling on the

di scovery issue, Judge G lInore could have dismssed the Death
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Noti ce, as the Governnent requested, and her ruling woul d have been
i mredi ately appeal able. See 18 U S.C. § 3731; Frye, 372 F.3d at
733- 34. | nstead, Judge G lnore styled her order a discovery
“sanction” on the Governnent, which is ordinarily unavail able for
interlocutory appeal. If WIlians were acquitted of the death
penalty, double jeopardy would preclude the Governnment from
appealing Judge Glnore’ s unusual jury instruction. Thus, the
Governnent’s only recourse was through a wit of nmandanus. (&
Pabon-Cruz, 391 F.3d at 91 (“Challenges to a proposed jury charge
may properly be considered on a petition for a wit of mandanus.”);

accord United States v. Wexler, 31 F.3d at 117.

Next, the Governnent nust showthat its right to issuance
of the wit is “clear and indisputable.” Cheney, = US at
124 S. Ct. at 2587 (quotations omtted). The Governnent asserts
that Judge G lnore clearly erred in tw principal, related ways:

(1) by incorrectly applying United States v. Arnstrong, 517 U. S

456, 117 S. C. 1480, 134 L.Ed.2d 687 (1996), and thus inproperly
ordering discovery against the United States; and (2) by styling a
di scovery “sanction” that contravenes the Federal Death Penalty Act
and creates an unaut hori zed def ense agai nst the death penalty. W
agree as to both clains.

“ISJo long as the prosecutor has probable cause to
believe that the accused commtted an offense defined by statute,
t he deci sion, whether or not to prosecute, and what charge to file
or bring before a grand jury, generally rests entirely in his
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di scretion.” Bordenkircher v. Hayes, 434 U.S. 357, 364, 98 S. C

663, 668, 54 L.Ed.2d 604 (1978). The exercise of prosecutoria
discretion is limted by the Equal Protection C ause, however. A
court’s consideration of an Equal Protection-based claim of
sel ective prosecution necessarily begins with a presunpti on of good
faith and constitutional conpliance by the prosecutors.

See Armstrong, 517 U S. at 465-66, 116 S. C. at 1486-87. To

overcone this presunption, a def endant must prove both
discrimnatory effect and discrimnatory purpose by presenting
“clear evidence.” 1d. at 465, 116 S. C. at 1486 (quoting United

States v. Chem cal Foundation, Inc., 272 U S. 1, 14-15, 47 S. C

1, 6, 71 L.Ed. 131 (1926)). Before a crimnal defendant is en-
titled to any discovery on a claim of selective prosecution, he
must make out a prima facie case. The prima facie case of
sel ective prosecution requires the crimnal defendant to bring
forward sone evidence that simlarly situated individuals of a
different race could have been prosecuted, but were not.

Arnmstrong, 517 U S. at 465, 116 S. C. at 1487; United States v.

Webster, 162 F.3d 308, 333-34 (5th Cr. 1999). Mre specifically,
a defendant nust first present evidence of both discrimnatory
effect and discrimnatory intent. |d.

In concluding that Wllians had nade a prima facie case
of selective prosecution, Judge G lnore ignored Suprene Court

precedent and the plain facts as stated by the defendant hinself.

First, WIllians’s counsel adnmts in his Mnorandum that he needs
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di scovery so “that he may nmake a prinma facia [sic] case on the
al l egations” of selective prosecution. WIIlians thus concedes that
he cannot make out a prima facie case, which is what he nust do

prior to receiving any discovery. See Arnstrong, 517 U. S. at 468,

116 S. C. at 1488; Wbster, 162 F.3d at 333-34.

Equally inportant, WIllianms’s scant court filings
acknowl edge that the Governnent declined to pursue the death
penalty against a simlarly situated, black co-defendant.® To
adopt the | anguage of Wllians’s counsel, it is “clear to the naked
eye” that WIlians has not made the requisite show ng under
Arnstrong to warrant discovery on a selective prosecution claim
As the Governnent continually argued to Judge G lnore, only
Wl lians and Hol | oway —both of whomare African- Anerican —were in
the truck at the tinme of the alleged events, making themthe only
“simlarly situated” co-defendants. |In stark contrast, no other
co-defendants, although part of the conspiracy and ultimtely
responsible for the acts (if proven at trial), were on the scene
during the lethal interval. Only Wllianms, the driver of the
truck, was allegedly able to prevent the victins’ deaths; for this
reason, the Governnent is pursuing the death penalty against
WIllians alone. The Notice of Intent to Seek the Death Penalty

enphasi zes this distinction. Because WIllians could not

® By contrast, WIIlians now asserts that Holloway was not simlarly
situated because she cooperated with the Governnment. This does nothing to help
his claimof selective prosecution.
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denonstrate that simlarly situated, non-African-Anerican co-
defendants were treated differently, he could not sustain his
burden even as to this prong of Arnmstrong.?°

Finally, the “study” submtted by Wllians is exactly the
type of evidence that warranted summary reversal of a court of
appeal s when used to justify discovery in a selective prosecution
claim See Bass, 536 U S. at 862, 122 S. C. at 2389. Al though
Wllians’s “study” does involve defendants charged with alien
smuggling, sharing a charge alone does not make defendants
“simlarly situated” for purposes of a selective prosecution
claim? A nuch stronger showi ng, and nore deliberative analysis,
is required before a district judge may permt open-ended di scovery
into a matter that goes to the core of a prosecutor’s function and
i nplicates serious separation of powers concerns. Judge Glnore’'s
m sapplication of Arnstrong represents clear |egal error.

Nevert hel ess, under the second prong of nmandamus review,

10 Further, the indictnment, coupled with the Governnent’s rationale
offered to Judge Glnore after WIllians raised a selective prosecution claim
offered a valid, non-discrimnatory explanation for seeking the death penalty
against Wllianms. Cf. Wbster, 162 F.3d at 335 (finding a non-discrimnatory
expl anati on where the Governnent’'s determ nation to pursue the death penalty
agai nst one def endant and not others “is justified by the objective circunstances
of the crine and the sufficiency and availability of evidence to prove the
requi red el enents under the |aw’).

1 See, e.qg., Yick W v. Hopkins, 118 U S 356, 374, 6 S. Ct. 1064,
1073, 30 L.Ed. 220 (1886) (denobnstrating that Government officials denied the
applications of 200 Chinese nationals seeking to operate laundries in wooden
bui | di ngs, but granted the applications of 80 non-Chinese individuals desiring
to operate |aundries in wooden buildings) (cited by Arnstrong, 517 U S. at 466,
116 S. &. at 1487, in explaining the extrenmely high, “but not inpossible,”
standard a crimnal defendant nust neet to denonstrate the “simlarly situated”
requirenent).
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the wit should not issue unless Judge Gl nore’s discovery orders
and sanction also represented a clear abuse of discretion.
See Cheney, @ US at _, 124 S. . at 2587. This they did.

First, the court continually expanded the breadth of
perm ssi ble discovery. Initially, she permtted broad and vague
di scovery of the CGovernnent’'s “capital-charging practices.” See
Order, Oct. 29, 2004.?1 Next, after the Governnent provided
significant, generalized information, Judge Gl nore ordered the
Governnent to reveal its capital-charging practices “inclusive of
this case but not this case exclusively.” See Status Conference,
Nov. 1, 2004, Tr. at 17. The Governnent repeatedly asserted work
product, attorney-client, and deliberative process privileges
agai nst these orders.

In the ordinary case, a party nust claimprivilege wth
specificity, and a court can ultinmately demand in canera revi ew of

privileged docunents. See, e.d., Inre Gand Jury Proceedi ngs, 55

F.3d 1012, 1015 (5th Cr. 1995). In this extrene situation, how
ever, the Governnent’s assertion of privilege was sufficient. Cf.

| nmat es of Attica Correctional Facility v. Rockefeller, 477 F.2d

375, 380 (2d Cir. 1973) (refusing to permt even in canera review

of information relating to the exercise of prosecutorial

12 However, Judge G lnore later conceded, as she was required by
Arnstrong, that this type of information was not subject to the requirenents of
Federal Crimnal Rule of Procedure 16. See Arnstrong, 517 U S. at 463, 116
S. . at 1485 (“We hold that Rule 16(a)(1)(C authorizes defendants to exam ne
Governnent docunents material to the preparation of their defense against the
Governnent’s case in chief, but not to the preparation of selective-prosecution
clainms.”); accord Order, Dec. 29, 2004, at 15.
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di scretion). The court’s ever-changing and inspecific orders
af forded no boundaries on discovery, and in effect conpelled the
Governnent to volunteer information (as opposed to responding to a
request by Wllianms), contrary to Arnstrong and to Federal Rul e of

Crimnal Procedure 16. See Arnstrong, supra n.13. Mbr eover,

turning over any further information — even in canera — would
requi re docunents, affidavits, or perhaps even depositions from
several levels of the Departnent of Justice, all of which could
engender various privilege clains, and as a precedent, could be
subject to abuse in this and in future cases. Based on the m ni mal
showng made by WIllianms, Judge GlInore clearly abused her
di scretion in granting w de-rangi ng discovery.

The nature of the “sanction” inposed by the trial court
is also relevant to whether the trial court abused its discretion.
A severely disproportionate penalty nmay well indicate whether the
court objectively considered protection of the Governnent’s
prosecutorial privilege or reacted enotionally to a superficially
gquesti onabl e i ndictnent. Racially selective prosecution is a
chal l enge to the prosecution, not a defense to the crine charged.
Accordi ngly, the Federal Death Penalty Act affords no mtigation of

penalty based on sel ective prosecution.! See generally 18 U S.C

13 We state no opinion on the appropriate paraneters required when and
if a crimnal defendant nakes a showi ng sufficient under Arnstrong to obtain
di scovery.

14 Further, the premse of Judge G lnore's proposed instruction is
fal se. The proposed instruction states that the order the Governnent declined
to followwas “lawful”; as our previous anal ysis has di scussed, this was not the
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8§ 3592. The court’s “sanction” instruction would, however, place
the burden on the Governnent to prove that it had not engaged in
discrimnatory selective prosecution of Wllians; this would turn
on its head the Arnstrong requirenent that the defendant carry the

hi gh burden of proof of selective prosecution. See Arnstrong, 517

US at 465-66, 116 S. C. at 1486-87. In this way, the
instruction would create an extra-statutory, wholly unauthorized
def ense of selective prosecution. See 18 U . S.C. § 3592(a)(1)-(8)
(delineating perm ssible mtigating factors a def endant nay rai se).
Judge G lnore’s jury instruction appears sinultaneously to be
preventing the Governnent fromenforcing the death penalty agai nst
Wllians, while prohibiting any ordinary appellate review of the
court’s determnation.?® This conbination of legislating fromthe
bench and acting as a quasi-defense attorney vis-a-vis the jury is

unprecedented and ultra vires. 1t

case.

15 Al though Wllianms is correct in asserting that “capitally charged
def endants nust be permitted to present all relevant mitigating evidence” (Br.
in Opp. to Petition at 41), the defendant is not entitled to have the district
judge nmake such argunents for him from the bench under the guise of a “jury
instruction.”

16 W will not devote nmuch effort to Judge Glnore’'s demand that the
Attorney CGeneral of the United States hinmself sign aletter asserting privil ege.
Thi s request was obviously inappropriate. See 28 U.S.C. 8§ 541 (President of the
United States appoints each United States Attorney); 28 U S.C. 8§ 547 (defining
t he powers of the United States Attorneys); 28 U.S. C. 88 516-520 (vesting pl enary
power in the Attorney General of the United States to supervise and conduct all
litigation to which the United States is a party); 28 US.C 88 542, 547
(all owi ng del egati on of responsibilities fromthe Attorney General and the United
States Attorney to Assistant United States Attorneys); see also lnre Ofice of
| nspector General, 933 F. 2d 276, 278 (5th Gr. 1991) (“[T]op executive depart ment
officials should not, absent extraordinary circunstances, be called to testify
regarding their reasons for taking official actions.”) (quoting Sinplex Tine
Recorder Co. v. Secretary of Labor, 766 F.2d 575, 586 (D.C. Cir. 1985)).
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Based on t he Governnent’ s extraordi nary show ng under the

first two parts of the mandanus test, we concl ude that issuance of

the wit, though discretionary, 1is appropriate under the
circunstances. Cheney, = US at |, 124 S. . at 2587. Wile

we are loath tointerfere wwth the manner in which a district court
runs its cases, mandanmus is denmanded in this death penalty case
where over two hundred venirepersons are poised to be inpanelled,
where the consequence of the court’s instructional error could
deprive society of a lawful punishnent, and where the trial court
has di sregarded controlling |l aw and i n a gross abuse of discretion,
prejudiced the CGovernnent’s case and stymed orderly appellate
review. W grant the Governnent’s wit of nmandanus and vacate both
t he di scovery orders!’ and the sanctions.
Concl usi on

On remand, we expect the case to proceed as expeditiously
as possi bl e!® while advancing the legitimte goals of the federal
judicial system and protecting the rights of both parties. The
writ of mandamus is GRANTED, and the discovery orders and sanction

are VACATED. IT IS FURTHER ORDERED that the stay of trial

1 Judge G I nore appeared to reconsider her demand that the Attorney
General of the United States respond to her requests in witing in her Decem
ber 29, 2004, Order. See Order, Dec. 29, 2004, at 14-15. However, because she
never formally vacated that order, the wit of mandanus should be read to vacate

that discovery order to the extent it still exists.

18 This includes using the current jury pool, each nenber of which has
obeyed his civic duty and gone through the | aborious process of conpleting the
guestionnaires submtted by counsel. If trial is not conmenced within thirty

days, the Government may seek further mandanus relief to that end.
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proceedi ngs i s hereby LI FTED and the case i s REMANDED f or | MVEDI ATE

proceedi ngs not inconsistent with this opinion.
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